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IN THE 


United States Court of Appeals 

for the District of Columbia 
April Term, 1942. 


No. 8223. 


ALYS SEDGWICK, Appellant, 
v. 

NATIONAL SAVINGS & TRUST COMPANY, A COR¬ 
PORATION, AND THE CATHOLIC BISHOP OF 
CHICAGO, A CORPORATION SOLE, Appellees. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Alys Sedgwick, plaintiff below, from 
a Judgment for the defendants entered January 5, 1941 
(App. 17) by the District Court below. 

The District Court had jurisdiction under Title 18, Dis¬ 
trict of Columbia Code, Section 44, and the Judgment below 
is a final Judgment. This Court has jurisdiction to review 
under Title 18, District of Columbia Code, Section 26. The 
pleading necessary to show the existence of the jurisdiction 
is the Complaint. (App. 1) 
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STATEMENT OF THE CASE. 

Alys Sedgwick, the plaintiff, niece of the testator George 
F. McNichols, filed the Complaint herein to construe his 
Will with respect to the following section: 

“Item III. All of the rest, residue and remainder of 
my estate and property, of whatsoever character, 
whensoever acquired and wheresoever situate, includ¬ 
ing all estate and property to or in which I shall have 
any right, title, claim or interest whatsoever at the time 
of my death, I give, devise and bequeath, in fee simple 
and in absolute estate, unto the Holy Name Cathedral, 
State and Superior Streets, Chicago, Illinois, for masses 
for the repose of my soul.” (App. 3) 

As to the above, plaintiff alleged: 

7. Your petitioner is uncertain as to whether or not 
said Item III is impossible of administration and there¬ 
fore void, and because of such doubt, she asks that the 
same be construed by this Court.” (App. 3) 

The National Savings and Trust Company, defendant, is 
the executor of the Will. (App. 2) It filed an Answer stat¬ 
ing that the Holy Name Cathedral, Chicago, Illinois, was an 
unincorporated religious society and part of the diocese of 
the Catholic Bishop of Chicago and under his control. The 
answer stated it owned no property in its own name but its 
property was held by the Catholic Bishop of Chicago. (App. 
4, 5) 

The Catholic Bishop of Chicago, a corporation sole, like¬ 
wise filed an answer denying the allegations of paragraph 6 
of the Complaint above stated and alleging that it was the 
intention of the testator, a Catholic,- 

“and knowing the rules and regulations of the Church” 

to bequeath the residue of the estate to the Catholic Bishop 
of Chicago as trustee to be distributed 

“to those priests of the Holy Name Cathedral who were 
to sav Masses for the repose of testator’s soul.” (App. 
. 6 ) 
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The Answer also stated that in naming the Holy Name 
Cathedral 

“the Testator merely desired to designate as among 
the various churches under the supervision of this 
defendant, the Priests who were to sav the Masses and 
receive the rest, residue and remainder of the said de¬ 
cedent.’ ’ 

The Catholic Bishop of Chicago then filed a Motion for 
Summary Judgment supported by an Affidavit by Mon¬ 
signor Casey, Chancellor of the Archdiocese of Chicago. 
(App. 8) In this Affidavit he stated that the Catholic 
Bishop of Chicago is a corporation sole under a Special 
Act of the Legislature of the State of Illinois; that the 
Holy Name Cathedral is a Catholic Church in the Arch¬ 
diocese of Chicago and is owned by the Archbishop of Chi¬ 
cago, a corporation sole; that it is the Mother Church of 
the Archdiocese of Chicago and the official church of the 
Archbishop who is the Pastor of that Church; that the Holy 
Name Cathedral 

“in the minds of the public and certainly in the minds 
of those in the Catholic faith, is associated with the 
Catholic Bishop of Chicago, and under the rules and 
regulations of the Catholic Church a devise or bequest 
to one of the churches or one of the parishes located 
within the Archdiocese of Chicago, is, in effect, a de¬ 
vise and bequest to the Catholic Bishop of Chicago, a 
corporation sole.” (App. 8) 

An Answer to the Motion for Summary Judgment, pray¬ 
ing denial of the Motion having been filed (App. 9) the 
Court after oral argument granted the Motion, (App. 12) 
and entered final Judgment. (App. 12) 

The Court made Findings of Fact which incorporated 
the Act of the General Assembly of Illinois approved 
February 24, 1845 to the effect that 

“gifts # * * to the Catholic Bishop of Chicago and 
his successors, or to any other person upon the trust 
expressed or implied, to take, hold and receive the 
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same for the use and benefit of any religious congrega¬ 
tion of Roman Catholics or for the support, aid and 
maintenance of anv * * * church or other religious or 
charitable purposes within the State * * * are declared 
to be good, sufficient and effectual in law to vest the 
legal title in fee simple, of, in, and to, the said lands, 
tenements and other property in such persons as shall 
be in future the successors of the said Catholic Bishop 
of Chicago”. (App. 10-11) 

In its Conclusions of Law the Court found that the Cath¬ 
olic Bishop of Chicago was the legal entity entitled to re¬ 
ceive and hold property of the Holy Name Cathedral and 
entitled to receive the property left under Item III of the 
Will 


“and administer the same for the benefit of the Holy 
Name Cathedral, an unincorporated religious body.” 

STATEMENT OF POINTS. 

1. The bequest is void for uncertainty. 

2. The Illinois Statute is not pertinent. 

3. There was a genuine issue of material fact. 

SUMMARY OF ARGUMENT. 

Plaintiff, in her Complaint, contended the bequest to the 
“Holy Name Cathedral * * * for masses for the repose of 
my soul” was void for uncertainty. The defendant, the 
Catholic Bishop of Chicago, in his Answer averred that un¬ 
der a special Illinois Statute he was a corporation sole and 
as such owned the property and that the testator, being a 
Catholic and knowing the “rules and regulations” of the 
Church intended to leave the bequest to the Bishop to be 
distributed by him to the priests of the Holy Name Cathe¬ 
dral. These averments standing denied under Rule S-d of 
the Federal Rules, a genuine issue of material fact was pre¬ 
sented under Rule 56-e, which the defendant Bishop under¬ 
took to resolve by an Affidavit in support of his Motion for 
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Summary Judgment. In this Affidavit the Chancellor of 
the Chicago Diocese repeats the statement of the Answer 
that the Catholic Bishop is a corporation sole, that he owns 
the Cathedral, that “in the minds of the public and cer¬ 
tainly in the minds of those in the Catholic faith the Cathe¬ 
dral is associated with the Catholic Bishop of Chicago and 
that under the “rules and regulations” of the Church a be¬ 
quest to the Church is, “in effect”, a bequest to the Catholic 
Bishop. 

Appellant’s position is that this Affidavit merely proffers 
inadmissible testimony, that the genuine issue of material 
fact created by the Complaint and Answer has not been re¬ 
solved but still remains and that the bequest is void for un-' 
certainty, there being no way to ascertain who is to celebrate 
the masses for the repose of the soul of testator. Appellant 
likewise points out that the Illinois Statute merely provides 
that a bequest to a “person” or to the Bishop for the benefit 
of a religious congregation or other charitable purposes 
within the diocese is a bequest to the Catholic Bishop and 
this begs the question. The Cathedral is obviously not a 
“person” within the meaning of the Act and further the 
Act applies only to “gifts within this State” i.e., Illinois. 

The bequest is therefore void for uncertainty; in any 
event there is a genuine issue of material fact. 

STATUTE INVOLVED. 

An Act of the General Assembly of the State of Illinois, 
approved February 24, 1845, provides, in part, as follows: 

“That all gifts, grants, deeds, wills and other conveyances 
wherein or whereby any lands, tenements or other property, 
within this State, have been given, devised or granted or in 
any manner conveyed, by any person or persons whatever, 
unto any person by the name, style or title of Roman Catho¬ 
lic Bishop of Vincennes, or, Catholic Bishop of Vincennes 
and his successors; or Catholic Bishop of St. Louis or 
Roman Catholic Bishop of St. Louis, and his successors, or 
to the Roman Catholic Bishop of Chicago, or Catholic Bish¬ 
op of Chicago, and his successors, or to any other person 
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upon the trust expressed or implied, to take, hold and re¬ 
ceive the same for the use and benefit of any religious con¬ 
gregation of Roman Catholics, or for the support, aid and 
maintenance of any hospital, alms house, seminary, church, 
parsonage, or for burial grounds, or other religious or char¬ 
itable purposes within this State, and all such gifts, grants, 
deeds, wills, and other conveyances, which may hereafter 
be made, are declared to be good, sufficient and effectual in 
law to vest the legal title in fee simple, of, in, and to, the 
said lands and tenements and other property in such per¬ 
sons as shall be in future the successors of the said Catholic 
Bishop of Chicago, forever, and in no other person or per¬ 
sons whatsoever * # 


ARGUMENT. 

POINT I. 

The Bequest is Void for Uncertainty. 

The bequest is to “the Iloly Name Cathedral, State and 
Superior Streets, Chicago, Illinois, for masses for the re¬ 
pose of my soul.” The intention of the Testator was there¬ 
fore that the money should be used for masses for the re¬ 
pose of his soul; otherwise no limitation on the use of the 
funds would have been expressed. This connotes the neces¬ 
sity of someone to say these masses, the Holy Name Cathe¬ 
dral being a building. The Catholic Bishop, defendant, 
argues that the bequest goes to him on the theory that he 
owns this building. 

The Bishop’s argument is invalid for a number of rea¬ 
sons. This Court knows judicially that priests are attached 
to a Cathedral and perform the religious services therein. 
Hence, the question initially arises: Is the bequest to the 
Bishop, the owner of the Cathedral, or is it to the priests at¬ 
tached to the Cathedral. After all it is these priests who 
would say the masses the testator wants said according to 
his bequest. There being no showing that the Bishop can 
say the Masses, it would seem that as between the two the 
bequest should go to the priests rather than to the Bishop. 
Hence, a bequest for masses to a Cathedral would seem, 
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other evidence being absent, a bequest to the priests of the 
Cathedral. 

This illustrates the uncertainty of the bequest. Unless 
the Bishop argues that the bequest is an outright gift to 
him with no other than a moral obligation to sav the masses 
specified it follows under the decision in Gilbert v. Beach , 
42 Fed. Supp. 16S (Dist. Ot. of the U. S. for the D. 0.), that 
this Court has the power and the duty to supervise the car¬ 
rying out of the trust herein. See also Gallagher v. Ven- 
turini, 3 A. 2d 157, 124 N. J. Eq. 538 (1939). This being so 
the persons who are to undertake the execution of the trust 
must first be ascertained with certainty. Any uncertainty 
as to these persons is naturally an uncertainty as to the 
trust itself. Something of this difficulty seems to have been 
perceived by the Bishop for in paragraph 6 of his Answer 
he states that the Testator knowing the “rules and regula¬ 
tions” of the Church intended to bequeath his estate to the 
Bishop as trustee to be distributed by the Bishop to those 
priests of the Holy Name Cathedral who were to say the 
masses in question. And so the Answer alleges the Bishop 
is the one intended to receive the bequest. Unfortunately, 
however, there is nothing in the Affidavit in Support of the 
Motion for Summary Judgment which shows that the Tes¬ 
tator knew the “rules and regulations” of the Church and 
that he intended to leave the money to the Bishop to dis¬ 
tribute among the priests of the Holy Name Cathedral. As 
a matter of fact such facts as these can only be proved, if 
proved at all, by the Will itself under familiar rules gov¬ 
erning the construction of wills. As already seen the Affida¬ 
vit in Support of the Motion for Summary Judgment is 
limited to the claim that the Bishop is a corporation sole 
and that he owns the Holy Name Cathedral, all of which 
begs the question. Whether or not a bequest to a building 
to say masses means a bequest to the owmer of the building 
or instead to the inmates of the building is obviouslv not 
answered by showing that a particular person owns the 
building. Opposing counsel lose sight of the fact that even 
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assuming tlie Bishop as corporation sole owns the Cathe¬ 
dral he is no different from the owner of any other build¬ 
ing. As a charitable bequest to the Shoreham Building or 
the Investment Building can hardly be valid on the theory 
that it is a bequest to the owner or inmates of those particu¬ 
lar buildings we see no reason why any other rule should 
1 apply in the present case. We take it that counsel cannot 
argue for the existence of the ey pres doctrine in this juris¬ 
diction, (rraff v. Wallace. 59 App. D. C. 64; 32 F. (2d) 960. 

POINT II. 

The Illinois Statute is Not Pertinent. 

The Illinois Statute pointed to by the defendant Bishop 
to show he is entitled to the bequest herein does not in terms 
cover such a bequest. It applies only to gifts, grants, deeds, 
and other conveyances of property “within this state”, i. e., 
Illinois. 

The Illinois Statute clearly states that any property given 
over to the Catholic Bishop of Chicago “or to any other 
person * * * for the use and benefit of any religious congre¬ 
gation of Homan Catholics” shall be deemed to be given 
over to the corporation sole. Thus, the gift must be to the 
Bishop or to some other person in trust. The present be¬ 
quest obviously was not made to the Bishop as such or to 
any other person; rather, it went to the building, assum¬ 
ing the building can receive it Hence, even technically, the 
Statute relied upon by the defendant is not sufficient and 
would not validate the bequest if the Will were probated 
in the State of Illinois. 

POINT III. 

There Was a Genuine Issue of Material Fact. 

As already seen plaintiff claimed that the bequest was in¬ 
valid, the Iloly Name Cathedral being a building and not 
' capable of saying Masses. Defendant answered that 
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the Bishop of Chicago is a corporation sole who, under stat¬ 
ute, owns the building and that under the ‘‘rules and regu¬ 
lations of the church” a bequest to a church is a bequest 
to the Bishop. (It may be noted in passing that it by no 
means follows from this statement that a bequest to a 
church to say masses is a bequest to the Bishop to say 
masses.) The Answer also alleges that it was the intention 
of the Testator, “he being of the Catholic faith and know¬ 
ing the rules and regulations of the Church” to make the 
bequest to the Bishop as trustee to be distributed by him 
to the priests of the Holy Name Cathedral who were to 
say the masses and that in naming the Holy Name Cathe¬ 
dral the Testator intended merely to designate the Cathe¬ 
dral those priests, among all the priests of Chicago, who 
should say the masses. All the above statements, being in 
the Answer, stood denied under Rule 8-d of the Federal 
Rules. 

The Affidavit in Support of the Motion for Summary 
Judgment is limited to a bare averment that the Bishop of 
Chicago is a corporation sole and that “in the minds of the 
public and certainly in the minds of those in the Catholic 
faith” the Holy Name Cathedral is associated with the 
Bishop of Chicago and under “the rules and regulations of 
the Church” a bequest to the Cathedral is “in effect” a 
bequest to the Catholic Bishop of Chicago.” (App. 10) 
This is merely the proffer of inadmissible evidence. It is 
well known that what was in the mind of the Testator must 
be gleaned from the Will itself. No statement as to what 
is in the minds of the public generally, or even of Catholics, 
and that when they talk about a Cathedral they mean the 
Bishop is controlling in the present matter. 

It is well known that to support a Summary Judgment 
under Rule 56-E, the facts set forth must be such as to be 
admissible in evidence. Fox v. Johnson Wimsatt Inc., 
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U. S. C. C. A., D. C., LXX, W. L. R. 371. The issue being 
resolved by inadmissible testimony, the issue still remains. 

Respectfully submitted, 

William E. Leahy, 

William J. Hughes, Jr., 
Nicholas J. Chase, 

821 15th Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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1 Endorsed: Filed Oct. 141940 Charles E. Stewart, 

Clerk. 

In the District Court of the United States 
For the District of Columbia. 

Civil Action No. 8685 

Alys Sedgwick, 4024 29th St., N. E., Mt. Rainier, Md., 

Plaintiff, 


v. 

National Savings & Trust Company, a corp’n, 15th & New 
York Avenue, N. W., Washington, D. C., 

and 

The Catholic Bishop of Chicago, a corporation sole—Holy- 
Name Cathedral, Chicago, Ill., Defendants. 

Complaint to Construe Will 

1. The jurisdiction of this Court is invoked under Sub- 
Chapter 3 of the Code of Laws for the District of Columbia 
and its general jurisdictional power to construe wills of 
personal property. 

2. The plaintiff, Alys Sedgwick, is a citizen of the United 
States, a resident of Rapid City, South Dakota, and tem¬ 
porarily residing in Mt. Ranier, Maryland, is a niece of the 
testator, George F. McNichols, being a daughter of Kath¬ 
erine Callanan, deceased, who was a sister of said testa¬ 
tor, George F. McNichols, and brings this suit to obtain a 
construction of Item III of the last will and testament of 
George F. McNichols, deceased, and to determine who 
should take thereunder the rest and residue of said estate. 

3. The defendant, National Savings & Trust Company, a 
corporation, is the named executor under the said last will 
and testament of said testator, duly appointed such by this 
Court holding a Probate Court in Administration No. 
55,453, and is sued as such executor; and The Catholic 
Bishop of Chicago, a corporation sole, Holy Name Cathe- 
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dral, is named because the legacy to the “Holy Name 
Cathedral, State and Superior Streets, Chicago, Illinois,” 
may be reduced by a possible construction of said will, as 
hereinafter set forth. 

4. That the estate of George F. McNichols consists of no 
real estate, but of personal property of the approximate 
value of $60,100.00, and while the amount which will ulti¬ 
mately be realized on the personal property cannot be stated 
with accuracy at this time, petitioner believes that the ulti¬ 
mate value of the estate after the payment of taxes, debts, 
administration costs and expenses will amount to approxi¬ 
mately $56,113.00. 

2 5. By the terms of Item III of the said last will and 

testament of said George F. McNichols, deceased, it 
was provided as follows: 

“Item III. All of the rest, residue and remainder of my 
estate and property, of whatsoever character, whensoever 
acquired and wheresoever situate, including all estate and 
property to or in which I shall have any right, title, claim 
or interest whatsoever at the time of my death, I give, de¬ 
vise and bequeath, in fee simple and in absolute estate, unto 
the Holy Name Cathedral, State and Superior Streets, 
Chicago, Illinois, for masses for the repose of my soul.” 

6. Your petitioner believes that said Item in is incap¬ 
able of enforcement and therefore impossible of administra¬ 
tion for the reason that 

(a) There is no such corporation in existence as the 
“Holy Name Cathedral, State and Superior Streets, Chi¬ 
cago, Illinois; and 

(b) Said clause is unenforceable because it is not a chari¬ 
table trust, not being given for the benefit of any charity, 
and it is not a private trust because there is no beneficiary 
capable of seeing that the Holy Name Cathedral properly 
applies the trust. 

7. Your petitioner is uncertain as to whether or not said 
Item III is impossible of administration and therefore void, 
and because of such doubt, she asks that the same be con¬ 
strued by this Court. 
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WHEREFORE, petitioner asks that the defendant, Na¬ 
tional Savings & Trust Company be instructed by this 
Honorable Court as to the following: 

(a) Whether the bequest in Item III of said will and here¬ 
inbefore set forth is a valid and legal bequest. 

(b) And for such other and further relief as to the Court 
may seem just and proper. 

ALYS SEDGWICK 

WILLIAM E. LEAHY, 

Attorney for Petitioner , 

821 15th St., N W, Wash’n, D. C. 

3 Answer. 

1. This defendant admits the allegations of paragraph 1, 
and upon information and belief it admits the allegations 
of paragraphs 2, 4 and 5; but for greater accuracy as to the 
terms of Item III of said will referred to in paragraph 5 
of the Complaint, it refers to the original will of George 
F. McNichols, deceased, on file in the Probate Branch of 
this Honorable Court. 

2. Answering paragraph 3 of the Complaint, defendant 
admits it is a corporation and the executor named in the 
last will and testament of George F. McNichols, deceased, 
and duly appointed as such by this Honorable Court in 
Administration No. 55,453, and that The Catholic Bishop 
of Chicago, is a corporation sole. 

Further answering said paragraph 3 this defendant, 
upon information and belief, avers that the Holy Name 
Cathedral, State and Superior Streets, Chicago, Illinois, 
is an unincorporated religious society and a duly estab¬ 
lished parish of the diocese of The Catholic Bishop of Chi¬ 
cago, in which The Catholic Bishop of Chicago conducts 
religious services; that said Holy Name Cathedral, State 
and Superior Streets, Chicago, Illinois, constitutes a part 
of the diocese of The Catholic Bishop of Chicago and is 
under the jurisdiction and control of said The Cath- 

4 olic Bishop of Chicago; that the said Holy Name 
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Cathedral owns no property in its own name but its 
property, including legacies and bequests to it, is all held 
in the name of The Catholic Bishop of Chicago for the use 
of the said Holy Name Cathedral. 

3. Answering paragraphs 6 and 7, this defendant says 
that the allegations of paragraphs 6 and 7 of the Complaint 
present questions of law, which it is not required to answer. 
Nevertheless, defendant denies said allegations, and avers 
that Items III of said last will and testament of George F. 
McNichols, deceased, is valid and capable of enforcement. 

MINOR, GATLEY & DRURY, 
By BENJAMIN C. MINOR, 
JOHN E. POWELL, 
Attorneys for defendant, Nation¬ 
al Savings and Trust Company, 
Trustee, 

1341 G Street, N. W. 

5 Answer 

The Catholic Bishop of Chicago, a Corporation Sole, one 
of the defendants herein, answering the complaint of Alys 
Sedgwick, plaintiff, answering says: 

1: That it admits the allegations contained in paragraph 
One of the complaint. 

2: That it has no knowledge of the allegations contained 
in paragraph Two of the complaint, and therefore, neither 
admits nor denies the same but calls for strict proof thereof. 

3: That it admits that National Savings & Trust Com¬ 
pany, a corporation, is named Executor under the Last Will 
and Testament of George F. McNichols, Deceased, and was 
duly appointed such by this court, as alleged in para- 

6 graph Three of the complaint; and alleges that this 
defendant is a Corporation Sole organized under a 

Special Act of the Legislature of the State of Illinois, and 
owns and controls all Catholic Churches located within the 
limits of the Archdiocese of Chicago; that Holy Name Ca¬ 
thedral, State and Superior Street, Chicago, Illinois, is a 
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Catholic Church located within the limits of the Archdio¬ 
cese of Chicago and is owned and controlled by this defen¬ 
dant; that all funds and properties of all of the churches 
within the Archdiocese of Chicago belong to and are the 
property of this defendant; that under the rules and regu¬ 
lations of the Church, a devise or bequest to one of the 
churches or one of the parishes located within the Archdio¬ 
cese of Chicago is, in effect, a devise and bequest to this 
defendant, a Corporation Sole. 

4: That is has no knowledge of the allegations contained 
in paragraph Four of the complaint, and therefore, neither 
admits nor denies the same but calls for strict proof thereof. 

5: That it admits the allegations contained in Paragraph 
Five of the complaint. 

6: That it denies the allegations contained in paragraph 
Six of the complaint, and alleges that it was the intention 
of the testator, he being of the Catholic Faith and knowing 
the rules and regulations of the Church, to give, devise and 
bequeath the rest, residue and remainder of his estate to 
this defendant, as Trustee, to be distributed by it to those 
Priests of the Holv Name Cathedral who were to sav masses 
for the repose of testator’s soul; and that in naming Holy 
Name Cathedral in his Last Will and Testament, the tes¬ 
tator merely desired to designate as among the various 
churches under the supervision of this defendant, the 
7 Priests who were to say the masses and receive the 
rest, residue and remainder of the said decedent 
given, devised and bequeathed by item Three of his Last 
Will and Testament. 

That a gift, devise or bequest for masses is a charitable 
purpose and where no donee is named or the donee named 
is incapable of taking the property, the gift will not fail, 
but a court of equity may appoint a Trustee to carry out the 
charitable purpose. 

7: That it denies the allegations contained in paragraph 
Seven of the complaint, and asks that an order be entered 
by this Honorable Court appointing this defendant Trustee 
under item Three of the said Last Will and Testament of 
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George F. McNichols, Deceased, and for such other and fur¬ 
ther relief as to the Court may seem just and proper. 

THE CATHOLIC BISHOP OF CHICAGO, 
a Corporation Sole, 

By 

KIRKLAND, FLEMING, GREEN, 
MARTIN & ELLIS 
HAMMOND E. CHAFFETZ 
EDWARD K. WHEELER 
JAMES A. NORMAN 
Its Attorneys, 

914 National Press Bldg. 
Washington, D. C. 

8 Motion for Summary Judgment 

Now comes defendant, The Catholic Bishop of Chicago, 
a Corporation Sole, by its attorneys, and moves the Court 
to enter summary judgment in its behalf, in accordance 
with Rule 56(b) of the Federal Rules of Civil Procedure, 
for the reason that it appears from the pleadings herein 
that there is no genuine issue as to any material fact, and 
that this defendant is entitled to a judgment as a matter of 
law. 

In further support of this motion, this defendant sub¬ 
mits the affidavit, attached hereto, of Monsignor George J. 
Casey, Chancellor of the Archdiocese of Chicago. 

9 Wherefore, the premises considered, this defen¬ 
dant prays that this motion be granted. 

HAMMOND E. CHAFFETZ 
EDWARD K. WHEELER 
JAMES A. NORMAN 
Attorneys for Defendant, 

The Catholic Bishop of Chicago 

KIRKLAND, FLEMING, GREEN, 

MARTIN & ELLIS 
Of Counsel 
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10 Filed Mar 27 1941 Charles E. Stewart, Clerk 

State of Illinois 
County of Cook, ss. 

George J. Casey being first duly sworn upon his oath 
deposes and says that he is a priest in the Roman Catholic 
Church, in the Archdiocese of Chicago; that he is the Chan¬ 
cellor of the Archdiocese of Chicago; that the Chancellor 
is the person "who handles all written documents that are 
necessary to the government of the diocese, and is the con¬ 
fidential secretary to the Archbishop, and in that capacity 
he handles most of the diocesan affairs; that the Catholic 
Bishop of Chicago, a corporation sole, was organized under 
a Special Act of the Legislature of the State of Illinois; 
that under the Act creating the corporation sole, the then 
Catholic Bishop of Chicago and his successors in office were 
created a body politic and a corporation sole under the 
name and style of “The Catholic Bishop of Chicago”, and 
by that name the said Bishop and his successors in office 
should be known and have succession, so that whoever holds 
the office of Bishop in the diocese or Archbishop in the Arch¬ 
diocese of Chicago constitutes the corporation sole. 

Affiant furter states that Holy Name Cathederal, State 
and Superior Streets, Chicago, Illinois, is a Catholic Church 
located within the limits of the Archdiocese of Chicago, and 
is owned by the Catholic Bishop of Chicago, a corporation 
sole; that Holy Name Cathedral is the mother church of 
the Archdiocese of Chicago, and, therefore, is the offi- 

11 cial church of the Archbishop of Chicago, and by 
reason of his office the Archbishop is the pastor of 

the mother church of the Archdiocese; that Holy Name Ca¬ 
thedral, in the minds of the public and certainly in the minds 
of those of the Catholic faith, is associated with the Cath¬ 
olic Bishop of Chicago, and under the rules and regulations 
of the Catholic Church a devise or bequest to one of the 
churches, or one of the parishes located within the Arch¬ 
diocese of Chicago, is, in effect, a devise and bequest to the 
Catholic Bishop of Chicago, a corporation sole. 
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Affiant further states that the bills of Holy Name Cathe¬ 
dral are paid by checks which are signed “Holy Name Ca¬ 
thedral—Catholic Bishop of Chicago, a corporation sole”. 

And further affiant sayeth not. 

GEO CASEY 
Chancellor 

Subscribed and Sworn to before me this 14th day of 
March, A. D., 1941. 

WILLIAM J. HOFFMAN 
Notary Public 

12 Answer to Motion for Summary Judgment . 

Comes now the plaintiff, Alys Sedgwick, by her attorney, 
and prays the Court to deny the Motion for Summary Judg¬ 
ment filed by the defendant, Holy Name Cathedral, and for 
reasons therefor appends the Points and Authorities which, 
together with other reasons, will be developed on oral argu¬ 
ment. 

WILLIAM E. LEAHY 
1000 Bowen Building, 
Attorney for Plaintiff. 

13 Filed Dec 29 1941 Charles E. Stewart, Clerk 

Findings of Fact and Conclusions of Law 
Findings of Fact 

1—Plaintiff is one of the next of kin of George F. Me- 
Nichols, deceased. Defendant National Savings and Trust 
Company, a corporation, is the executor named in the last 
will and testament of said George F. McNichols, and has 
been duly appointed and qualified as such in the probate 
branch of this court. Defendant The Catholic Bishop of 
Chicago is a corporation sole created by an act of the Illi¬ 
nois legislature. All other next of kin of said George F. 
McNichols have been brought before the court as parties 
defendant. Defendant St. Augustine’s Church is named as 
legatee under Item 11(e) of said will. 
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2— The will of said George F. McNichols, deceased, duly- 
admitted to probate and recorded in the probate branch of 
this court, provides in part as follows— 

“Item III. All of the rest, residue and remainder of my 
estate and property, of whatsoever character, whensoever 
acquired and -wheresoever situate, including all estate and 
property to or in which I shall have any right, title, claim 
or interest whatsoever at the time of my death, I give, de¬ 
vise, and bequeath, in fee simple and in absolute estate, 
unto the Holy Name Cathedral, State and Superior Streets, 
Chicago, Illinois, for masses for the repose of my soul.” 

3— The Holy Name Cathedral, State and Superior Streets, 
Chicago, Illinois, is an unincorporated religious body hold¬ 
ing religious services at said address in the State of Illi¬ 
nois. 

14 4—An Act of the General Assembly of the State of 

Illinois, approved February 24, 1845, provides, in 
part, as follows— 

“That all gifts, grants, deeds, wills and other conveyances 
wherein or whereby any lands, tenements or other property, 
within this State, have been given, devised or granted or in 
any maimer conveyed, by any person or persons whatever, 
unto any person by the name, style or title of Roman Cath¬ 
olic Bishop of Vincennes, or, Catholic Bishop of Vincennes 
and his successors; or Catholic Bishop of St. Louis or Ro¬ 
man Catholic Bishop of St. Louis, and his successors, or to 
the Roman Catholic Bishop of Chicago, or Catholic Bishop 
of Chicago, and his successors, or to any other person upon 
the trust expressed or implied, to take, hold and receive the 
same for the use and benefit of any religious congregation 
of Roman Catholics, or for the support, aid and maintenance 
of any hospital, alms house, seminary, church, parsonage, 
or for burial grounds, or other religious or charitable pur¬ 
poses within this State, and all such gifts, grants, deeds, 
wills, and other conveyances, which may hereafter be made, 
are declared to be good, sufficient and affectual in law to vest 
the legal title in fee simple, of, in, and to, the said lands and 


11 


tenements and other property in such persons as shall be in 

future the successors of the said Catholic Bishop of Chicago, 

forever, and in no other person or persons whatsoever 
• * # >> 

A copy of said Act was filed herein on October 24, 1941 
and it is made part hereof by reference. 

5—Testator intended by Item III of his will to leave his 
property thereunder to the legal entity authorized to hold 
said property for the benefit of the Holy Name Cathedral, 
State and Superior Streets, Chicago, Illinois. 

Conclusioiis of Law 

1— There is no genuine issue of material fact in this case, 
and it is a proper case for summary judgment under Rule 
56(b) F. R. C. P. 

2— Item III of the will of George F. McNichols is not am¬ 
biguous. 

3— The Catholic Bishop of Chicago is the legal entity en¬ 
titled to receive and hold property of the Holy Name Cathe¬ 
dral and is entitled to receive the property left under 

15 Item III of said will and administer the same for the 
benefit of the Holy Name Cathedral, an unincorpo¬ 
rated religious body. 

4— The bequest under Item III of said will is a valid char¬ 
itable trust. 

5— The bequest under Item III of said will does not re¬ 
quire the approval of Congress. 

Memorandum 

In her complaint to construe the will above described 
petitioner contends that the trust set forth in Item III of 
the will is void. 

Bogert on Trusts and Trustees, Vol. I, sec. 164, after dis¬ 
cussing the conflicting decisions on the subject, correctly 
says— 

“But the great bulk of modern American authority is 
in favor of treating the masses trusts as religious charitable 
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trusts because they establish ceremonies which are spiritu¬ 
ally beneficial to large portions of the public”. 

In Vol. Ill, sec. 376, the cases are discussed at length 
and all important decisions up to 1935 are collected. 

A leading case is Iloeffer v. Clogan, 171 HI. 462, 40 L. R. 
A. 730. Matter of Kavanaugh’s Will, 143 Wis. 90, 28 L. R. 
A. (NS) 470 is interesting as overruling one of the few de¬ 
cisions holding such trusts invalid. 

While no attack was made upon the bequest set forth in 
Item 11(e) to St. Augustine’s Church, it is also for masses 
and is valid. 

December 29,1941. 

JESSE C. ADKINS, 
Justice. 

16 Order 

Upon consideration of the pleadings and motion for sum¬ 
mary judgment, the parties having been heard, findings of 
fact and conclusions of law having been previously entered, 
and there being no genuine issue as to any material fact, it 
is hereby ordered, judged and decreed: 

1. That the motion for summary judgment be, and hereby 
is, granted. 

2. That the legacy to the Hcly Name Cathedral, State 
and Superior Streets, Chicago, Illinois, contained in Item 
III of the last will and testament of George F. McNichols, 
deceased, is a valid charitable trust, and the executor of said 

will, National Savings and Trust Company, is hereby 

17 directed to pay said legacy to the Catholic Bishop of 
Chicago, a corporation sole, for the Holy Name 

Cathedral. 

3. That the legacy to St. Augustine’s Church, 1118 Fif¬ 
teenth Street, Northwest, Washington, D. C., contained in 
Item 11(e) of said will, is a valid charitable trust, and the 
said executor is hereby directed to pay said legacy to 
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Michael J. Curley, Archbishop of Baltimore, a corporation 
sole, for St. Augustine’s Church. 

JESSE C ADKINS 
Justice 

Dated January 5, 1941 

Consented to as to form: 

For Alys Sedgwick 
WILLIAM E. LEAHY 
Attorney E. M. 

For National Savings and Trust Company, et al. 
MINOR, GATLEY & DRURY by 
JOHN E. POWELL 
Attorney 

For St. Augustine’s Church, Michael J. Curley, Arch¬ 
bishop of Baltimore 

GEORGE L. HAMILTON, Jr. 

Attorney 

No objection as to form 

JOHNSON JACKSON, 

Guardian ad litem for Alice Callanan 
and Patricia Callanan Infant heirs 
at law and next of kin. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8223. 


ALYS SEDGWICK, Appellant 
v. 

NATIONAL SAVINGS & TRUST COMPANY, a Corpo¬ 
ration, and THE CATHOLIC BISHOP OF CHICAGO, 
a Corporation Sole, Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR THE CATHOLIC BISHOP OF CHICAGO, 

APPELLEE. 


STATEMENT OF THE CASE. 

Appellant has summarized the facts in the cause before 
the court, but her statement requires supplementation in 
a few respects. 

Appellant’s complaint was filed October 14, 1940, and in 
addition to alleging that Item III of George F. McNiehols’ 
will was impossible of administration and therefore void 
because of uncertainty, the complaint stated in Paragraph 
6 thereof as follows: 
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“6. Your petitioner believes that said Item III is in¬ 
capable of enforcement and therefore impossible of 
administration for the reason that 

“(a) There is no such corporation in existence as 
the ‘Holy Name Cathedral, State and Superior Streets, 
Chicago, Illinois’; and 

“(b) Said clause is unenforceable because it is not 
a charitable trust, not being given for the benefit of 
any charity, and it is not a private trust because there 
is no beneficiary capable of seeing that the Holy Name 
Cathedral properly applies the trust.” (Appellant’s 
App. 2 and 3) 

The National Savings & Trust Company, executors of 
the will, filed an answer in which it was alleged that the 
Holy Name Cathedral, State and Superior Streets, Chi¬ 
cago, Illinois, is an unincorporated religious society and a 
duly established parish of the diocese in which The Catho¬ 
lic Bishop of Chicago conducts religious services. It was 
further alleged that the Holy Name Cathedral constitutes 
a part of the diocese of The Catholic Bishop of Chicago and 
is under the Bishop’s jurisdiction and control; that the 
Holy Name Cathedral owns no property in its own name, 
and that its property, including legacies and bequests to 
it, is all held in the name of The Catholic Bishop of Chicago 
for the use of the Holy Name Cathedral (Appellant’s App. 
4 and 5). 

Appellee, The Catholic Bishop of Chicago, filed an answer 
in which it was alleged, among other things, that appellee 
is a corporation sole, organized under a special act of the 
Legislature of the State of Illinois, and that The Catholic 
Bishop owns and controls all Catholic churches located 
within the limits of the Archdiocese of Chicago; that the 
IIolv Name Cathedral is a Catholic church located within 
the limits of the Archdiocese of Chicago, and is owned and 
controlled by The Catholic Bishop of Chicago. It was also 
alleged that all funds and properties of all the churches 
within the Archdiocese of Chicago belong to and are the 
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property of The Catholic Bishop of Chicago, and that under 
the rules and regulations of the Church a devise or bequest 
to one of the churches or one of the parishes located within 
the Archdiocese of Chicago is, in effect, a devise and be¬ 
quest to The Catholic Bishop of Chicago (Appellant’s App. 
5 and 6). The other pertinent allegations of the Answer 
are set forth in appellant’s Statement. 

Except for appellant, all of the next of kin of George F. 
McNichols, testator, were brought before the District Court 
as parties defendant (Appellant’s App. 9). 

The order of the Court below granting appellees’ motion 
for summary judgment is dated January 5, 1941 (Appel¬ 
lant’s App. 13). The Findings of Fact issued by the Court, 
below show that The Catholic Bishop of Chicago is a cor¬ 
poration sole created by an act of the Illinois Legislature, 
and that the Holy Name Cathedral, State and Superior 
Streets, Chicago, Illinois, is an unincorporated religious 
body holding religious services at said address in the State 
of Illinois (Appellant’s App. 9 and 10). The Court further 
found that the testator intended by Item III of his will 

“* * * to leave his property thereunder to the legal 
entity authorized to hold said property for the benefit 
of the Holy Name Cathedral, State and Superior 
Streets, Chicago, Illinois.” (Appellant’s App. 11) 

In the Conclusions of Law, the Court below found that 

1. There is no genuine issue of material fact and sum¬ 
mary judgment for appellee should be ordered under Buie 
56 (b). 

2. Item III of the will is not ambiguous. 

3. “The Catholic Bishop of Chicago is the legal entity 
entitled to receive and hold property of the Holy Name 
Cathedral and is entitled to receive the property left under 
Item III of said will and administer the same for the 
benefit of the Holy Name Cathedral, an unincorporated 
religious body.” 
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4. Item III of the will is a valid charitable trust and does 
not require the approval of Congress (Appellant’s App. 
11 ). 

Accordingly, the Court’s order directed the National 
Savings & Trust Company, executor, to pay the legacy to 
The Catholic Bishop of Chicago, a corporation sole, for the 
Holy Name Cathedral (Appellant’s App. 12). 

STATUTES AND RULES INVOLVED. 

The pertinent portion of the Act of the General Assem¬ 
bly of the State of Illinois, approved February 24, 1845, 
has been quoted by appellant (Appellant’s Brief, 5 and 6). 

The Act of February 24, 1845 has been amended bv an 
Act of the General Assembly of the State of Illinois, ap¬ 
proved February 20,1861 (Private Laws of State of Illinois, 
22nd General Assembly, 1861, p. 78). This amendatory Act 
of February 20, 1861 is, in part, as follows: 

“An Act to amend an Act entitled, ‘An Act author¬ 
izing certain persons holding property in trust for 
the use of the Catholic Church and Societies thereof, 
in the State of Illinois to convey the same,’ approved 
February 24, 1845. 

“Also to incorporate the Cathtolic Bishop of Chi¬ 
cago, and to confirm conveyance made since the 24th 
Feb. 1845 heretofore, by the Catholic Bishop of Chi¬ 
cago. 

“Sec. 1. Be it enacted by the People of the State of 
Illinois represented in the General Assembly; That the 
present Catholic Bishop of Chicago, and his successors 
in office be and are hereby created a body politic, and a 
corporation sole, under the name and stylo of ‘The 
Catholic Bishop of Chicago,’ and by that name said 
Bishop and his successors in office shall be known, and 
shall, hereafter have succession; and shall sue and bo 
sued, plead and be impleaded; defend and be defended 
in all courts and places whatsoever. 

“ ‘The Catholic Bishop of Chicago’ shall have a seal 
of office, and may change, and alter the same at pleas¬ 
ure ; and may acquire, hold, and convey property, real, 
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personal and mixed of any kind and nature whatso¬ 
ever, and shall have power to borrow money, and mort¬ 
gage, and incumber said property, so to be held, as 
aforesaid, or any portion thereof, as security for the 
money, borrowed under the authority of this act. 
********* 

“Sec. 3. And be it further enacted that the title to 
all the property, real, personal, or mixed, intended to 
be vested in the Catholic Bishop of Chicago, and his 
successors, by said Act to which this Act is, in part 
an amendment, is, hereby, vested in, and confirmed to 
‘The Catholic Bishop of Chicago’, and his successors 
absolutely subject however to the gifts, grants, con¬ 
veyances, deeds of trust, mortgages, or other lawful 
assurance heretofore made by the said Right Reverend 
"William Quarter, or his said successors. 

“Sec. 4. And be it further enacted, that all gifts, 
grants, deeds and conveyances, and also all devises and 
bequests heretofore made to any individual holding the 
office of Catholic Bishop of Chicago, or Administrator 
of the Diocese of Chicago, in which the addition of 
‘Bishop of Chicago’ or ‘Catholic Bishop of Chicago’ 
or ‘Roman Catholic Bishop of Chicago,’ or ‘Adminis¬ 
trator of the Diocese of Chicago’, may have been made 
to the name of the grantee, shall be construed as con¬ 
veying, giving, granting, devising, or bequeathing the 
property in such instruments mentioned, to such indi¬ 
vidual, as Catholic Bishop of Chicago; and that the 
titles thereby passing, respectively, shall be, and the 
same are, hereby, vested in the Corporation created 
by this act; and that all gifts, grants, deecis, convey¬ 
ances, and contracts, deeds of trust, mortgages, and 
other encumbrances, heretofore made by any individual 
holding the office of Catholic Bishop of Chicago, or 
Administrator of the Diocese of Chicago, to which the 
name of such individual or the Christian name of such 
individual, shall be signed, with the addition of ‘Bishop 
of Chicago’, or ‘Catholic Bishop of Chicago’, or 
‘Roman Catholic Bishop of Chicago’, or ‘Administra¬ 
tor of the Diocese of Chicago”, shall be held and con¬ 
strued as having been made and granted, by such indi¬ 
vidual as Catholic Bishop of Chicago, and are hereby 
confirmed; and all rights, claims and liabilities enuring 
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to, and chargeable against such individual as aforesaid, 
under any of the assurances aforesaid, shall enure to, 
and be chargeable against the corporation created by 
this act. 

“Sec. 5. This act shall be a public act and shall be 
in force from and after the passage of it, and all laws, 
and parts of laws, in conflict with this act, are hereby 
repealed, and the legislature hereby reserves the right 
to amend or repeal this act without divesting any right 
to property acquired under it at the time of such amend¬ 
ment or repeal. 

“Sec. 6. The General Assembly of this state shall 
have full power, and authority to provide by law, any 
limitation as to amount of property, real or personal, 
capable of being held by the corporation hereby cre¬ 
ated.’ ’ 

Rule 56 of the Federal Rules of Civil Procedure pro¬ 
vides, in part, as follows: 

“(b) A party against whom a claim, counter-claim 
or cross-claim is asserted or a declaratory judgment 
is sought, may, at any time, move with or without sup¬ 
porting affidavits for a summary judgment in his favor 
as to all or any part thereof. 

“(c) The motion shall be served at least ten days 
before the time specified for the hearing. The ad¬ 
verse party prior to the day of hearing may serve op¬ 
posing affidavits. The judgment sought shall be ren¬ 
dered forthwith if the pleadings, depositions, and ad¬ 
missions on file, together with the affidavits, if any, 
show that, except as to the amount of damages, there 
is no genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a matter 
of law.” 

SUMMARY OF ARGUMENT. 

By the law of England and all of the states in the United 
States (except Alabama) where the question has arisen, 
a bequest in trust for the saying of masses is valid. Even 
though the words “in trust” were not used by George F. 
McNichols, testator, it is plain from the language employed 
(“masses for the repose of my soul”) that a charitable 
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trust was intended, and under the authorities, such a gift 
is in law a valid charitable trust. As the bequest was 
made for a particular charitable purpose, the designation 
ot the “Holy Name Cathedral, State and Superior Streets, 


Chicago, Illinois”, an unincorporated religious institution, 


does not affect the validity of the trust, and the court below 


correctly appointed The Catholic Bishop of Chicago, a cor¬ 
poration sole, as trustee to administer the trust. Charit¬ 
able trusts are “favorites with courts of equity” and they 
will not be permitted to fail for want of a trustee. 

The bequest is not void for want of certainty. The sum 
of money is definite; the purpose of the trust is definite; 
and the church in which the masses are to be said is 
named. The beneficiaries of a charitable trust must not be 
definitely ascertainable. There is no case holding that a 
bequest similar to Item III of the will is void for uncer¬ 
tainty, and in substantially all instances courts have upheld 
trusts less definite in their terms than the one involved in 
the case at bar. “If the founder describes the general 
nature of the charitable trust, he may leave the details of 
its administration to be settled by the trustees under the 
superintendence of a court of chancery.” Russell v. Allen^ 
107 U. S. 163. 


The bequest is valid on its face, no genuine issue of ma¬ 
terial fact is involved, and the situation is peculiarly one 
for the granting of a summary judgment. The averments 
in the answer of The Catholic Bishop of Chicago and in the 
affidavit of Chancellor Casey to which appellant refers as 
raising genuine issues of material fact do not require con¬ 
sideration. A trial would serve no useful purpose as no 
fact material to a disposition of the controversy is in issue. 
The issues of fact alleged by appellant to exist are not real 
or substantial, and appellant has at no time raised any 
genuine issue of fact material or necessary to arrive at a 
decision in this case. 


Accordingly, summary judgment was properly entered 
for appellee. 
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ARGUMENT. 

POINT I. 

Bequest in Trust for the Saying of Masses is a Valid 

Charitable Trust. 

It was urged below that the bequest in Item III of the 
testator’s will is not a valid charitable trust because the 
bequest was not made for the benefit of any charity. Ap¬ 
pellant apparently has abandoned this point for purposes 
of review' by this Court and relies w’holly upon the argu¬ 
ment that the particular form of bequest made is too un¬ 
certain to be administered. In view of the similarity of 
the bequest in this case with bequests in many of the de¬ 
cided cases, it is appropriate to discuss at the outset the 
nature of trusts for the saying of masses and the decisions 
of courts in which such bequests have been discussed. 

The law* of England, and substantially all of the states 
of the United States today, is that a bequest in trust for 
the saying of masses for one’s ow’n soul or for the soul of 
others is valid as a charitable trust. From before the en¬ 
actment of the Statute of Charitable Uses, 43 Eliz. c. 4 
(1601), trusts for charitable uses w'ere upheld in England 
and are today upheld in most courts in this country under 
circumstances in w'hich private trusts would be invalid. 
Russell v. Allen, 107 U. S. 163. Charitable trusts may be 
perpetual in their duration and may not, and indeed must 
not, have any definitely ascertainable beneficiary. Russell 
v. Allen, supra; 2 Restatement, Trusts, (1935) Introduc¬ 
tory Note, Vol. II, p. 1091. 

In England it was held prior to 1919 that a bequest for 
the saying of masses for the soul of the donor was illegal 
as a superstitious use, but the early decisions were over¬ 
ruled by Bourne v. Keane, (1919) A. C. 815. In this coun¬ 
try, it is the universal view 7 of our courts 1 that bequests 


l The only state in which trusts for the saying of masses have been held 
to be invalid is Alabama. The Alabama case holding such a trust invalid is 
Festorazzi v. St. Joseph’s Catholic Church, 104 Ala. 327, 18 So. 394, but the 
case was decided in 1894 and the question apparently has not been reviewed 
by the Alabama courts since that time. 
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in trust for the saying of masses are valid. The law has 
been clearly expressed by Professor Scott, in 3 Scott, Trusts 
(1st ed. 1939) § 371.5, as follows: 

“By the great weight of authority in the United 
States it is now held that a trust for masses is a char¬ 
itable trust. These cases seem clearly sound. Although 
the saying of masses may be for the particular benefit 
of a specific person who has died, the benefits are not 
confined to the particular soul but extend to the other 
members of the Church and to all the world, according 
to the doctrine of the Roman Catholic Church.” 

In § 124.4 of the same treatise Professor Scott states: 

“In the United States also it is generally held today 
that a trust for the saying of masses is a charitable 
trust. In these jurisdictions, therefore, there is no dif¬ 
ficulty as to the enforceability of such a trust, and no 
difficulty arises even though the income of the trust 
fund alone is to be used and is to be used for a period 
extending beyond the period of the rule against per¬ 
petuities.” 

The rule as to the validity of charitable trusts is also 
expressed in 2 Restatement, Trusts (1935) § 371(g). It is 
there stated: 

“A trust for the saying of masses for the soul of 
the settlor or of other persons is charitable, since the 
religious benefit to be derived from the saying of such 
masses is, according to the doctrine of the Roman Cath¬ 
olic Church, not confined to the particular souls but 
extends to the other members of the church and to the 
rest of the world. 

“On the other hand, a legacy to the priest who is 
to say the masses may be a beneficial gift to the priest 
in consideration of his services in saying the masses.” 

An analysis of the decided cases demonstrates conclu¬ 
sively that bequests for the saying of masses have been 
upheld as valid charitable trusts under circumstances not 
distinguishable from those present in the instant case. As 
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the case at bar involves a bequest to a church in Illinois, 
it is interesting to observe first the Illinois cases. It is 
plain that the courts of Illinois would hold that Item III 
of the McNichols’ will created a valid charitable trust. In 
Hoeffer v. Clogan, 171 Ill. 462, 4 N. E. 527, the bequest was 
very similar to the bequest in Item III of the McNichols’ 
will and read as follows: 

“I give and devise unto the Holy Family Church (on 
West 12th Street) its successors and assigns * * • 

in trust * * # in saying masses for the repose 

of my soul and the souls of my deceased wife, Mar¬ 
garet Clogan * m 

The bequest, as in the instant case, was attacked on the 
grounds of uncertainty as the Holv Family Church was not 
incorporated. In holding the bequest a valid charitable 
trust, the court cited with approval Mr. Justice Gray’s 
definition of “charitable” in Jackson v. Phillips , 14 Allen 
(Mass.) 56, and pointed out that masses, while frequently 
dedicated to one soul, may be participated in by the general 
public and that the money is retained by the clergy for the 
maintenance of the priesthood. In view of the inability 
of the Holy Family Church to act as trustee, the court ap¬ 
pointed a trustee to take the gift and apply it to the pur¬ 
poses of the trust. In Burke v. Burke , 259 Ill. 262, 102 
N. E. 293, a bequest to “St. Mary’s Parish, of Sterling, 
Illinois” for the erection of a school, conditioned upon 
masses being said five times yearly for the souls of the 
testator and his family, was held a valid charitable trust 
even though, as in the present case, the church to whom 
the bequest was given was unincorporated. In Hitchcock 
v. Board of Home Missions, 259 Ill. 288, 293, 102 N. E. 741, 
743, the testator left money to the “Home Missions and 
Foreign Missions and for education of poor children”. The 
argument that the bequest was invalid because of uncer¬ 
tainty was rejected and in upholding the validity of the 
bequest the court stated: 
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“The same degree of certainty is not required in 
gifts to charity as to individuals, and uncertainty as 
to the object or subject of the devise is not necessarily 
fatal to its validity.” 

See also Gilmore v. Lee, 237 Ill. 402, 86 N. E. 568; Heuser 
v. Harris, 42 Ill. 425. 

Other cases holding trusts for the saying of masses are 
valid charitable bequests are: 

In re Hamilton y s Estate, 187 Cal. 758,186 P. 587 (bequest 
of “the rest, residue and remainder of my estate to the 
Right Reverend William J. Walsh, Archbishop of Dublin, 
Ireland, and I request that masses be offered for the repose 
of my soul” and the souls of his relatives in certain named 
churches); Ackerman v. Fichter, 179 Ind. 392,101 N. E. 493 
(after setting up a trust fund, the testator’s will provided 
that one-third of the income “be used for masses every 
year for the repose of all poor souls”); Coleman v. 
O’Leary's Executor, 114 Ky. 388, 70 S. W. 1068 (“I give 
and bequest to the Right Reverend James M. Hayes, Chi¬ 
cago, Illinois, the sum of $3,000 for masses for the repose 
of the souls of my mother and my aunts, Ann and Ellen, 
and my own; I direct my executor to expend the sum of 
$1,000 for masses for the repose of my soul and those of my 
mother and aunts, to be said at the Cathedral, Louisville”); 
Obrecht v. Pujos, 206 Ky. 751, 268 S. W. 564 (“$300 to be 
applied for masses to be celebrated for the repose of my 
soul after my decease”); Mintern v. Conception Abbey, 227 
Mo. App. 1179, 61 S. W. (2d) 352; (devise to incorporated 
religious institution for “pious uses” held to mean masses 
and the devise was a valid charitable trust); In re Schouler, 
134 Mass. 426 (“said money to be disposed of as follows, 
part for my burial and funeral expenses and the residue 
for charitable purposes, masses, etc.”); Webster v. Su- 
grow, 69 N. H. 380, 45 A. 139 (bequest in trust for main¬ 
tenance of burial lot and “for having anniversary masses 
said annually” for testator, his wife and sister); Kerri¬ 
gan v. Tabb, (N. J. Ch.), 39 A. 701 (bequest for masses for 
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repose of another’s soul given to a priest who predeceased 
testator was upheld as a charitable trust with the court 
appointing substitute trustees); Chelsea National Bank v. 
Our Lady Star of the Sea, 105 X. J. Eq. 236, 147 A. 470 
(bequest to “the Reverend John Durappe in the sum of 
$300. One hundred dollars for masses for me”); Matter 
of Morris, 227 X. Y. 141, 124 X. E. 724 (“I bequest all the 
rest, residue and remainder of my estate to my executor 
hereinafter named to pay funeral expenses, say masses and 
put a modest tombstone over my remains”); In re Mc- 
Ardle’s Will, 264 X. Y. S. 764, 147 Misc. S76 (one hundred 
dollars to the parish priest for masses for testator’s mother 
and for testator); In re Stephen's Estate, 269 X. Y. S. 614, 
150 Misc. 27 (residue of estate given to “priests of Mt. 
Lebanon, Syria, to pay for Masses, which are to be said 
only for the happy repose of my soul, and for my inten¬ 
tions”) ; In re Semenza’s Will, 28S X. Y. S. 556, 169 Misc. 
487 (executor and trustees “to put aside said sum of 
money in order that every year there may be celebrated 
two high masses for the suffrage of my soul * * *”); 

Appeal of Seibert, 3 Sadler (Pa.) 412, 6 A. 105 (bequest 
to be paid to the pastor at Xewry for masses, for the repose 
of testator’s soul and for the repose of the souls of his 
relatives); In re Kavanaugh’s Estate, 143 Wis. 90, 126 
N. W. 672 (bequest “for masses for the repose of my 
father’s and mother’s and sisters’ and brothers’ and my 
own soul. The masses will be said according to the direc¬ 
tions of Thomas J. Fenlon and J. P. Watt, of Maple Grove, 
Wisconsin, and I hereby appoint them to direct where and 
when to say masses”). 

This court has never passed upon the question in a con¬ 
troverted case of the validity of a bequest for masses for 
the repose of souls, but such a bequest was discussed by 
this court in O’Brien v. McCarthy, 52 App. D. C. 183, 285 
Fed. 917. In that case Item 4 of the will bequeathed to the 
executor the sum of $500 “to be expended by him for masses 
for the repose of my soul”, and Item 8 bequeathed the 
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residue of the estate to a person “to be expended by him en¬ 
tirely in his judgment, in accordance with my verbally ex¬ 
pressed wishes to him”. This court held that Item S did 
not create a valid trust but did not pass upon the question 
of the validity of Item 4 as it was not in issue. The opinion 
of the court indicated, however, that Item 4 created a valid 
charitable trust. The pertinent language of the court is 
as follows: 

“Item 4 of the will bequeaths the sum of $500 to be 
expended by the executor for certain religious pur¬ 
poses, Item 5 leaves the sum of $500 to be expended by 
him for the care of a lot in Mt. Olivet Cemetery, and 
Item 7 sets apart the sum of $500 to be expended by 
him in connection with the proper authorities of the 
Roman Catholic Church, for the erection of a chapel at 
some appropriate place. 

“Each item it will be noted, provides a definite sum 
for a specific use and imposes a clean-cut duty on the 
executor from which it results that nothing was left 
to his discretion or his judgment. There is no mistak¬ 
ing the imperative nature of those provisions of the 
will, and they are convincing evidence that the testator 
knew how to make a bequest which was impressed, not 
only with all the indicia of a mandate, but with a legal 
duty carrying with it all the sanctions of a trust.” 

It is submitted that a bequest in trust for the saying of 
masses for the repose of souls is a valid charitable trust. 

POINT II. 

The Bequest Is Not Void for Uncertainty. 

Appellant’s primary argument in this Court concerns the 
alleged uncertainty of the bequest in Item III of McNichols’ 
will, and appellant urges that the bequest is so uncertain as 
to render it invalid. We submit that the point has no merit 
whatsoever. 

In most of the cases cited under Point I, the bequest was 
no more certain than the bequest to the “Holy Name Cathe¬ 
dral, State and Superior Streets, Chicago, Illinois, for 
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masses for the repose of my soul”. Yet in all those cases 
the bequest was held valid and was not void for uncertainty. 

The brief submitted by appellant states that the gift is 
void for uncertainty because it is not known whether it 
should go to the Bishop or to the priests in the Holy Name 
Cathedral. It is urged by appellant that as between the 
Bishop and the priests, it would seem that “the bequest 
should go to the priests rather than to the Bishop” (Appel¬ 
lant’s Brief, p. 6). Appellant misconstrues entirely the 
nature of a charitable trust. 

One of the essentials of a charitable trust is that no 
definite or definitely ascertainable beneficiary can be desig¬ 
nated. The Supreme Court of the United States held in 
Russell v. Allen, supra , that 

“Charitable trusts must be for the benefit of an in¬ 
definite number of persons; and if all the beneficiaries 
are personally designated, the trust lacks the essential 
element of indefiniteness, which is one characteristic of 
a legal charity. If the founder described the general 
nature of the charitable trust he may leave the details 
of its administration to be settled bv the trustees un- 
der the superintendence of a court of chancery; and an 
omission to name trustees, or the death or declination 
of the trustee named, will not defeat the trust, but the 
court will appoint new trustees in their stead.” 

If appellant is referring in her brief to the priests and 
the Bishop as beneficiaries of the trust, she misapprehends 
the very nature of a charitable trust which is that the bene¬ 
ficiaries must not be ascertainable in the sense of benefici¬ 
aries of a private trust; if she refers to them as trustees , 
she misapprehends the law regarding substitution of trus¬ 
tees, because, as will be pointed out below, the trust would 
not fail even if no trustee had been designated by the tes¬ 
tator. 

The bequest in Item III of the McNiehols’ will is as def¬ 
inite as any gift in trust for the saying of masses and as a 
matter of law is not void for uncertainty. If the bequest 
had been made to The Catholic Bishop of Chicago instead 
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of to the Holy Name Cathedral, there would have been no 
uncertainty at all as The Catholic Bishop of Chicago is a 
corporation sole and can properly act as trustee. The gift 
to the Holy Name Cathedral instead of to The Catholic 
Bishop of Chicago is a defect, if a defect at all, only in the 
naming of an unincorporated institution as trustee and 
does not relate to the question of the certainty or uncer¬ 
tainty of the bequest. Indeed, the specification of the Holy 
Name Cathedral makes the trust even more certain than if 
The Catholic Bishop of Chicago had been designated be¬ 
cause the church where the masses are to be said is clearly 
stated. The amount of the bequest is definite (the residue), 
the purpose is definite (saying of masses for the repose of 
the testator’s soul), and the church where the masses are 
to be said is named Holy Name Cathedral). The omission 
to mention the particular priests who are to say the masses 
or who are to benefit pecuniarily from the bequest is imma¬ 
terial. Bequests no more definite than Item III of the Mc- 
Nichols’ w*ill have been held valid in numerous cases. See 
the cases cited in Point I for the proposition that bequests 
in trust for the saying of masses are valid charitable trusts, 
and also see Russell v. Allen, supra; Smith v. Gardiner, 36 
App. D. C. 485; Washington Loan £ Trust Co. v. Hammond, 
51 App. D. C. 260, 278 Fed. 568; Darcey v. O'Brien, 62 App. 
D. C. 151, 65 F. (2d) 599; Hunt v. Foule, 121 Ill. 269, 12 
N. E. 331. 

In Darcey v. O'Brien, supra, this court discussed the ques¬ 
tion of the definiteness of charitable trusts and stated as 
follows: 

‘‘In determining whether the bequest is void for un¬ 
certainty and impossibility of fulfillment, we must have 
in mind that ‘charitable uses are favorites with courts 
of equity’, and that ‘the construction of all instruments 
where they are concerned is liberal in their behalf.’ 
Ould v. Washington Hospital, 95 U. S. 303, 313, 24 L. 
Ed. 450. And in the Columbian University Case (25 
App. D. C. 124, 131) this court quoted with approval 
from 2 Pom. Eq. Jur. § 1025, as follows: ‘One of the 
distinguishing elements of a “charitable” as compared 
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with an ordinary trust consists in the generality, indef¬ 
initeness, and even uncertainty which is permitted in 
describing the objects and purposes of the beneficiaries. 
From the very definition of a “charitable trust” the 
beneficiaries are alwavs an uncertain bodv or class; hut 
the doctrine goes further than this. If the donor suf¬ 
ficiently shows his intention to create a charity, and in¬ 
dicates its general nature and purpose, and describes 
in general terms the class of the beneficiaries, the trust 
will be sustained and enforced, although there may be 
indefiniteness in the declaration and description, and 
although much may be left to the discretion of the trus¬ 
tees.’ In Russell v. Allen, 107 U. S. 163, 167, 2 S. Ct. 
327, 330, 27 L. Ed. 397, the court, after stating that 
trusts for charitable purposes are upheld under cir¬ 
cumstances where private trusts would fail, declared 
that, ‘if the founder describes the general nature of a 
charitable trust, he may leave the details of its admin¬ 
istration to be settled by trustees under the superin¬ 
tendence of a court of chancery.’ ” 

A charitable trust is valid even when the trustees is di¬ 
rected simply to apply the trust property to any charitable 
purpose he may select and it develops later that the trustee 
is unable or unwilling to make the selection. 3 Scott, Trusts 
(1st ed. 1939), § 397. 

Appellant cites no cases for her proposition that bequests 
similar to the one in Item III are void for uncertainty and 
we submit that no such cases can be found. Gallagher v. 
Venturini, 124 N. J. Eq. 538, 3 A. (2d) 157, is cited by ap¬ 
pellant in another connection. In that case the bequest 
read as follows: 

“I direct that masses shall be held each year for my 
sister and myself and my relatives unable to pay for 
masses, $75.00 per year for each of my sisters and my¬ 
self and $25.00 per year for the others.” 

Although the bequest was held invalid the bequest is easily 
distinguishable from Item III of the McNichols’ will. The 
court expressly found that the will did not set up a trust 
nor a fund out of which the payments could be made; that 
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there is no way to determine who “my relatives” were; 
that there was doubt whether the corpus or the income 
thereof should be used or whether the entire residuary es¬ 
tate should be used for the saying of masses; and that there 
was no time limit. In the instant case none of these doubts 
exists. The purpose of the trust is clear; the corpus is 
definitely ascertainable and the church where masses will 
be said has been designated. 

It is submitted that the bequest contains no fatal am¬ 
biguity and that it is not void for uncertainty. 

POINT III. 

The Inability of the Holy Name Cathedral to Act as 
Trustee Does Not Render the Trust Invalid. 

Appellant concedes that The Catholic Bishop of Chicago 
is a corporation sole and is legally competent to act as trus¬ 
tee. The Act of the General Assembly of 1861 (Appellee’s 
Brief, p. 4) resolves all doubts as to whether or not The 
Catholic Bishop of Chicago is a corporation sole. In any 
event the question as to the propriety of The Catholic 
Bishop of Chicago to act as trustee is irrelevant to any con¬ 
sideration of the validity as a charitable trust of Item III 
of the will. 

The law is clear that in the case of a charitable trust the 
court will not allow it to fail for want of a trustee, and this 
is true whether no trustee is named or the named trustee 
dies or is under an incapacity, or is removed, resigns, or 
renounces his duties. 3 Scott, Trusts (1st ed. 1939), § 397; 
Russell v. Allen , supra. When a gift is made to an unin¬ 
corporated charitable association, the trust is not invalid 
and the court will appoint a trustee to administer the trust. 
3 Scott, Trusts (1st ed. 1939) § 397.2; 2 Restatement, Trusts 
(1935), § 397. Professor Scott states the rule as follows: 

“§397JZ Gift to an unincorporated charitable asso¬ 
ciation. If a devise or bequest is made in trust for a 
particular charitable purpose and the testator names as 
trustee an unincorporated charitable association which 
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has no capacity to take title to the property, the trust 
does not fail, but the court will appoint a trustee to ad¬ 
minister the trust. By the great weight of authority 
the result is the same where a devise or bequest is made 
to the association directly without mention of the pur¬ 
poses for which the property is given to it. A bequest 
to such an association is a bequest to be applied to the 
purposes for which the association is created and is in 
substance if not in form a bequest in trust for the pur¬ 
poses of the association. It is immaterial that the be¬ 
quest is in the form of a direct gift to the association 
and that the association has no capacity to take title 
to the property given to it. 

“In New York, however, it has been held that a de¬ 
vise or bequest directly to an unincorporated charitable 
association fails because the association cannot take 
title to the gift and the testator has failed to state that 
he is making the gift in trust for one or any of the 
purposes of the association. The result is that a dis¬ 
position for charitable purposes fails because of the 
form in which the disposition is made. It seems absurd 
to defeat the lawful intention of the testator upon a 
ground which is purely technical. It is doubtful 
whether the New York Courts will continue to follow 
these eases. Certainly, in New York a charitable trust 
may be created although the gift is not expressly stated 
to be in trust. The more recent cases in the lower 
courts in New York have held that a direct gift to an 
unincorporated charitable association may be upheld 
as a charitable trust, the court appointing a competent 
trustee to administer the trust. 

“Where a bequest is made to an unincorporated as¬ 
sociation which never existed or had ceased to exist at 
the death of the testator or subsequently ceased to exist, 
the charitable trust does not fail where the existence 
of the particular organization is not of the essence of 
the gift and where the primary purpose of the testator 
was that the property should be applied to the chari¬ 
table purposes of the association. But where the iden¬ 
tity of the association is of the essence of the gift, the 
disposition fails.” 




19 


POINT IV. 

The Fact That the Words “in Trust” Are Not Used in 
Item III Is Immaterial 

Item III does not contain the words “in trust”, but it is 
plainly apparent that the testator did not make an outright 
gift of the residue of his estate and that it was his purpose 
and intent to create a trust for the saying of masses for 
the repose of his soul. The fact that the money was given 
to the Holy Name Cathedral “for masses for the repose of 
my soul” is sufficient to indicate that a charitable trust was 
contemplated. The rule in such instances is given in 2 Re¬ 
statement, Trusts, 1935, § 397 (f), as follows: 

“Direct gift to charity . If the owner of property 
devises or bequeaths it for charitable purposes and not 
only does not name a trustee but also does not use 
language indicating that the property is to be 'held 
upon trust, nevertheless a charitable trust will be 
created. In such a case the court will appoint a trustee 
to administer the trust. The executor of the will will 
be permitted to act as trustee if the testator manifested 
an intention that he should so act. Thus, if a testator 
directs that a certain sum shall be used to aid needy 
students, or to assist the poor, or to promote religion, 
a charitable trust is created. It is not essential to the 
validity of the charitable trust that the charitable pur¬ 
pose should be specifically designated. Thus, if a tes¬ 
tator bequeaths a certain sum ‘to charity’, a charitable 
trust is created.” 

Also the rule is commented upon by Professor Scott in his 
well-known treatise on trusts (3 Scott, Trusts (1st ed. 1939) 
§ 397) as follows: 

“Where a testator leaves property directly to pur¬ 
poses of charity, without using language indicating 
that the property is to be held in trust, the disposition 
does not fail, but the court will appoint a trustee to 
hold and dispose of the property for the intended ob¬ 
jects.” 
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POINT V. 

There Is No Genuine Issue as to Any Material Fact. 

Appellant urges that the motion for summary judgment 
should not have been granted because there is present in 
the case a genuine issue as to material facts, namely, 
whether under the “rules and regulations of the Church” 
a bequest to a church is a bequest to the Bishop, whether the 
testator knew the rules and regulations of the Church and 
intended to make a bequest to the Bishop as trustee to be 
distributed by him to the priests of the Holy Name Cathe¬ 
dral who were to say the masses, and whether in naming the 
Holy Name Cathedral the testator intended to designate the 
priests who should say the masses. Appellant further states 
that the averments in the affidavit of Chancellor Casey in 
support of the motion for summary judgment are inadmis¬ 
sible in evidence in so far as the affiant states that 

“In the minds of the public and certainly in the 
minds of those of the Catholic faith the Holy Name Ca¬ 
thedral is associated with the Bishop of Chicago and 
under the rules and regulations of the Church a be¬ 
quest to the Cathedral is in effect a bequest to the 
Catholic Bishop of Chicago.” 

It is submitted that there is no genuine issue of fact in this 
case and the court below properly awarded summary judg¬ 
ment to appellee. From the foregoing authorities under 
Points I and II it is clear that Item III of the McNichols’ 
will is valid on its face, that the intention of the testator 
is clear, and that this intention must be given effect. The 
will being valid on its face, there is no necessity for deter¬ 
mining as a question of fact the meaning of the rules and 
regulations of the Church, whether the testator knew these 
rules, or whether a bequest to the Holy Name Cathedral 
for the saying of masses is a bequest to The Catholic 
Bishop of Chicago. In the present case there is no need to 
require the introduction of evidence as to the intention of 
the testator as the plain language used shows that he in- 
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tended to give the residue of his estate in trust for the say¬ 
ing of masses by the priests of the Holy Name Cathedral 
for the repose of his soul. At no time has appellant con¬ 
tested any material issue of fact and at no time has she 
indicated a desire to introduce direct testimony bearing 
upon any material issue of fact. Appellant is now driven 
to the position that merely because appellee referred in its 
answer to the rules and regulations of the Church and to 
the fact that the bequest indicated the desire of the testator 
to designate the priests who should say the masses, a gen¬ 
uine and material issue of fact has been placed in the case. 
Our answer to this is that such allegations raise no mate¬ 
rial issue in the light of the language used in Item III, and 
that a trial in this case will result onlv in delav and would 

* V 

profit no one. Indeed, appellant does not even indicate in 
her brief filed in this Court that the allegations of the an¬ 
swer and affidavit are erroneous, nor did she file a counter¬ 
affidavit in the court below. She does not indicate what facts 
she would introduce in the event a trial were held. Appel¬ 
lant attempts to buttress her position by referring to alle¬ 
gations in Chancellor Casey’s affidavit as to the “rules and 
regulations of the Church”, but on the appellant’s own 
statement such allegations raise no material or genuine 
issue of fact. Appellant argues that such allegations should, 
in effect, be stricken, because they proffer inadmissible evi¬ 
dence. We believe that the provision of the will in question 
is valid on its face and that the averments of fact contained 
both in the answer and in the affidavit of Chancellor Casey 
do not require consideration. Furthermore, those aver¬ 
ments do not concern the validity of the provision of the 
will but rather relate to the manner in which the residuary 
bequest should be carried out. A distinction must be drawn 
between the question of the validity of the bequest (which 
alone concerns the appellant) and the further questions con¬ 
cerning the appointment of a trustee to carry out the be¬ 
quest, how the funds should be distributed or should be 
used by the Bishop, which priests should say the masses 
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and how many masses should be said. The latter questions 
affect only the administration of the trust and are not in¬ 
volved in this proceeding. Ould v. Washington Hospital for 
Foundlings, 95 U. S. 303, 311. 

This is a proper case for summary judgment under Rule 
56(b). Summary judgment should be granted in any case 
where there is no genuine issue of material fact in order to 
permit the prompt and expeditious decision of controver¬ 
sies. The object and intent of Section 56(b) of the Federal 
Rules of Civil Procedure has been very adequately sum¬ 
marized in 3 Moore, Federal Practice (1st ed., 1938) § 56.01, 
as follows: 

“The summary judgment procedure prescribed in 
Rule 56 (Federal Rules of Civil Procedure) is a pro¬ 
cedural device for promptly disposing of actions in 
which there is no genuine issue as to any material fact. 
In many cases there is no genuine issue of fact, al¬ 
though such an issue is raised by the formal plead¬ 
ings. The purpose of Rule 56 is to eliminate a trial in 
such cases, since a trial is unnecessary and results in 
delay and expense which may operate to defeat in whole 
or in part the recovery of a just claim. ‘The very ob¬ 
ject of a motion for summary judgment is to separate 
what is formal or pretended in denial or averment from 
which is genuine and substantial, so that only the lat¬ 
ter may subject a suitor to the burden of a trial.’ To 
attain this end, the rule permits a party to pierce the 
allegations of fact in the pleadings and to obtain relief 
by summary judgment where facts set forth in detail 
in affidavits, depositions, and admissions on file show 
that there are no genuine issues of fact to be tried. The 
Court is authorized to examine evidence, not for the 
purpose of trying an issue, but to determine whether 
there is a genuine issue of fact proper for trial. If 
there is no genuine issue of fact on controversy, the 
parties are not entitled to a trial and the court, apply¬ 
ing the law to the undisputed material facts, may ren¬ 
der a summary judgment. If there is a genuine issue 
as to a material fact, the case will go to trial.” 
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Appellant’s argument that a genuine and material issue 
of fact is raised by reason of the implied denial under Rule 
8(d) of the Federal Rules of the averments in appellee’s 
answer is not sound. This Court has already answered that 
argument in Fletcher v. Krise, 73 App. D. C. 266, 268, 269, 
120 F. (2d) 809, 811,812, cert, denied 62 S. Ct. 88, by stating 
that— 

“This argument, however, overlooks the purpose of 
Rule 56, which is to dispose of cases where there is no 
genuine issue of fact, even though an issue may be 
raised formally by the pleadings.” 

In the absence of any genuine issue as to a material fact, sum¬ 
mary judgment should issue. Farley v. Abbetmeier, 72 App. 
D. C. 260,114 F. (2d) 569; Fletcher v. Evening Star News¬ 
paper Co. ,72 App. D. C. 303,114 F. (2d) 582, cert, denied 312 
U. S. 694; Empire Carting Co. v. Employers’ Reinsurance 
Corp., 64 F. (2d) 36; Maryland Casualty Co. v. Sparks, 76 
F. (2d) 929; Edward B. Marks Music Corp. v. Stasny Music 
Corp., 1 F. R. D. 720, decided April 28, 1941, by D. C. N. Y.; 
Culhane v. Jackson Hardware Co., 25 F. Supp. 324; Banco 
de Espana v. Federal Reserve Bank of New York, 28 F. 
Supp. 958; New York Credit Mens’ Assn. v. Chaityn, 29 F. 
Supp. 652; Sun Insurance Office, Ltd. v. Leshefsky, 31 F. 
Supp 952; Securities and Exchange Comm. v. Payne, 35 F. 
Supp. 873; Rose v. Connelly, 38 F. Supp. 54; see Whitaker v. 
Coleman, 115 F. (2d) 305, 307; cf. Downey v. Banker, 32 F. 
Supp. 874, and Sun Oil Company v. Blevins, 29 F. Supp. 
901, 909. 

Appellant argues that the Act of the General Assembly 
dated February 24, 1845, is not pertinent. We fail to see 
how this argument aids appellant in any manner. Even if 
it is assumed that the Act of February 24,1845 applies only 
to gifts made within the State of Illinois, the granting of 
the motion for summary judgment was proper. Appellee 
does not rely upon the statute to validate Item III of the 
will. The bequest on its face is under the law a valid chari¬ 
table trust, irrespective of statute. The Acts of 1845 and 
1861 are pertinent, however, to show that The Catholic 
Bishop of Chicago is a corporation sole. 
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CONCLUSION. 

It is respectfully submitted that Item III of the Mc- 
Nichols’ will is a valid charitable trust, that no genuine 
issue of material fact is present, and that the court below 
properly awarded summary .judgment for appellee. 

Respectfully submitted, 

The Catholic Bishop of Chicago, 
a Corporation Sole. 

By: 

Hammond E. Chaffetz, 

Percy H. Russell, Jr., 

James A. Norman, 

Attorneys for Appellee. 

914 National Press Building, 

Washington, D. C. 









